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Title  23 — Highways 

CHAPTER  I— FEDERAL  HIGHWAY  ADMIN¬ 
ISTRATION.  DEPARTMENT  OF  TRANS¬ 
PORTATION 

SUBCHAPTER  G— ENGINEERING  AND 

TRAFFIC  OPERATIONS 

[Docket  No.  76-1] 

PART  640 — CERTIFICATION 
ACCEPTANCE 

Interim  Regulations 

•  Purpose.  The  purpose  of  this  docu¬ 
ment  is  to  revise  current  procedures  im¬ 
plementing  section  117  of  title  23,  U.S.C., 
and  to  issue  these  revised  procedures  as 
interim  regulations.  • 

Certification  acceptance  (CA)  regula¬ 
tions  interpreting  and  implementing  sec¬ 
tion  116  of  the  Federal- Aid  Highway  Act 
of  1973  (23  U.S.C.  117)  were  promulgated 
by  the  Federal  Highway  Administration 
(FHWA)  on  May  15,  1974  (39  FR  17309), 
and  codified  as  23  CFR  Part  640.  These 
regulations  estabUshed  rules  of  alterna¬ 
tive  agency  organization,  procedure  and 
practice  for  administering  certain  high¬ 
way  projects  to  be  undertaken  with 
Federal-aid  highway  funds  under  title  23, 
U.S.C.  The  regulations  were  amended  on 
November  19,  1975  (40  FR  53728) ,  by  the 
addition  of  previously  unpublished  por¬ 
tions  of  the  existing  FHWA  directive  on 
certification  acceptance.  This  action  was 
taken  in  compliance  with  an  order  of  the 
United  States  District  Court  for  the  Dis¬ 
trict  of  Columbia  in  National  Wildlife 
Federation  v.  Brinegar,  Civil  Action  No. 
1269-73  (August  22, 1975). 

Certification  acceptance  was  designed 
to  permit  States  to  assume  a  greater 
share  of  responsibility  in  the  Federal-aid 
highway  program.  Under  CA  the  Federal 
Highway  Administrator  (the  Adminis¬ 
trator)  is  permitted  to  discharge  many 
of  his  responsibilities  under  title  23, 
U.S.C.,  by  accepting  a  State  Certification 
of  procedures  relative  to  projects  on  all 
Federai-aid  systems  except  the  Inter¬ 
state  System.  The  Administrator  acts 
upon  the  request  of  any  State  if  he  finds 
that  such  projects  will  be  carried  out  in 
accordance  with  State  laws,  regulations, 
directives  and  standards  establishing  re¬ 
quirements  at  least  equivalent  to  those 
contained  in,  or  issued  pursuant  to,  title 
23,  U.S.C.  CA  provides  States  with  the 
option  of  developing  and  relying  upon 
their  owm  laws  and  procedures  to  achieve 
both  State  and  Federal  goals  and  objec¬ 
tives  with  a  corresponding  reduction  in 
step-by-step  Federal  reviews  and  ap¬ 
provals  during  project  development  and 
construction. 

To  date  seven  State  Certifications  have 
been  approved  by  the  Administrator — 
Georgia,  Pennsylvania,  Virginia,  Ken¬ 
tucky,  Maryland,  Nevada,  and  Tennes¬ 
see.  The  Kentucky  State  C:!ertification 
covers  all  eligible  projects  but  is  limited 
to  the  design  stage.  The  Tennessee  State 
Certification  is  limited  to  eligible  safety 
projects  and  projects  on  the  Federal- 
aid  secondary  system.  Each  of  the. five 
remaining  certifications  covers  all  eligi¬ 
ble  projects  and  includes  procedures  for 
the  location,  design  and  construction 
stages.  All  States  except  Georgia  elected 
to  adopt  existing  Federal  laws,  regula¬ 


tions,  directives  and  standards  In  lieu 
of  develcHfing  their  own  provisions.  Sev¬ 
eral  other  States  have  either  submitted 
certifications  for  review  or  are  in  the 
process  of  preparing  them. 

The  CA  regulations  are  being  revised 
at  this  time  for  the  following  reasons: 

1.  Since  the  majority  of  State  sub¬ 
missions  to  date  have  adopted  Federal 
provisions  rather  than  developing  their 
own,  the  regulations  should  provide  for 
an  <9tional  method  and  format  to 
simplify  the  submission  of  a  satisfactory 
State  Certification  document  in  this  sit¬ 
uation.  A  sample  “short-form”  or 
“simplified  format”  certification  distrib¬ 
uted  to  FHWA  field  offices  for  guidance 
in  June,  1974,  has  proven  useful  in  this 
regard  and  is  being  formally  adopted  for 
use  at  tliis  time  (Appendix  B) .  Section 
640.5(a)  is  being  revised  to  reflect  the 
availability  of  this  procedure.  The  sim¬ 
plified  format  is  not  mandatory  and  Is 
not  intended  to  discourage  any  State 
from  requesting  certification  on  the  basis 
of  its  own  statutes,  regulations,  etc.  In¬ 
deed  in  keeping  with  the  original  concept 
of  certification  acceptance,  the  FHWA 
continues  to  encourage  State  initiatives 
in  this  regard. 

2.  Paragraphs  (b)  and  (d)  of  §  640.5 
have  been  revised  to  eliminate  certain 
off-system  projects  and  programs  from 
CA  in  strict  accordance  with  23  U.S.C, 
117. 

3.  Section  640.5(j)  has  been  added  to 
formally  provide  for  a  proper  transition 
from  the  Secondary  Road  Plan  (23  CFR 
Part  642)  established  by  Congress  under 
section  1  of  the  Federal-Aid  Highway 
Act  of  1954  (68  Stat.  70)  to  State  certi¬ 
fications  covering  the  Federal-aid  sec¬ 
ondary  system.  The  Secondary  Road 
Plan  provides  for  State  assumption  of 
responsibility  and  a  correspondingly 
abbreviated  Federal  procedure  for  proc¬ 
essing  individual  projects  on  the  sec¬ 
ondary  system.  The  legislative  history 
of  the  CA  concept  indicates  that  it  was 
viewed  as  a  logical  successor  to  and  ex¬ 
pansion  of  the  Secondary  Road  Plan.  In¬ 
deed  it  was  recognized  as  an  extension  of 
the  Secondary  Road  Plan  concept  to 
other  Federal-aid  systems  (excluding  the 
Interstate  System) . 

The  FHWA  has  encouraged  an  orderly 
transition  form  Secondary  Road  Plan 
projects  to  the  processing  of  projects  on 
the  secondary  system  imder  approved 
State  Certifications.  In  order  to  further 
this  goal  existing  Secondary  Road  Plan 
agreements  made  between  States  and  the 
Federal  Government  have  been  adminis¬ 
tratively  extended  since  May,  1974.  A 
large  number  of  States  have  not  yet  sub¬ 
mitted  CA  requests  but  have  indicated 
that  they  favor  further  extension  of  the 
Seocmdary  Road  Plan  agreements.  Con¬ 
gress  is  currently  considering  legisla¬ 
tion  to  continue  the  Secondary  Road 
Plan  for  secondary  projects. 

In  view  of  the  foregoing,  §  640.5(j)  has 
been  added,  in  the  interim,  to  continue 
the  acceptability  of  existing  Secondary 
Road  Plan  agreements  until  satisfactory 
State  Certifications  covering  the  Federal- 
aid  secondary  syst^  are  submitted  and 
approved.  Projects  on  the  secondary  sys¬ 


tem  wilL  however,  be  subject  to  the  more 
stringent  review  requirements  of  the  CA 
regulations.  Section  640.5(j)  brings  at¬ 
tention  to  the  fact  that  FHWA  regula¬ 
tions  and  directives  issued  to  Implement 
statutes  other  than  title  23  must  be  ap¬ 
plied  to  all  Federal-aid  highway  projects 
including  those  administered  under  this 
regulation.  FHWA  field  ofiBces  are  being 
instructed  to  make  evaluations  of  State 
operations  in  administering  projects  on 
the  Federal-aid  secondary  system  in  ac¬ 
cordance  with  the  guidelines  contained 
in  S  640.15.  Section  640.5(j)  also  urges 
States  to  expedite  the  preparation  of 
satisfactory  State  Certifications  and  pre¬ 
cludes  modifications  to  existing  Second¬ 
ary  Road  Plan  agreem^ts. 

4.  Section  640.11(a)  has  been  revised 
so  as  to  be  consistent  with  the  provisions 
of  23  CFR  Part  630,  Subpart  A,  Federal- 
Aid  Programs  Approval  and  Authoriza¬ 
tion  (40  PR  57799,  December  12,  1975). 

5.  Minor  errors  which  appeared  in  the 
original  regulation  and  the  recent 
amendment  have  been  corrected  and  cer¬ 
tain  revisions  of  a  primarily  technical 
nature  have  been  made  throughout  the 
regulations  as  appropriate. 

These  regulations  are  being  issued  on 
an  intolm  basis  to  permit  the  revised 
provisions  to  take  effect  at  the  earliest 
ix>ssible  time  while  recognizing  the  tem¬ 
porary  status  of  these  provisions  in  light 
of  ongoing  Congressional  activity  in  this 
area.  Enactment  of  new  highway  legisla¬ 
tion  in  the  next  few  months  may  well  re¬ 
quire  further  revisions.  It  is  also  hoped 
that  comments  will  be  received  which 
will  be  helpful  in  developing  a  final  reg¬ 
ulation. 

The  entire  Part  640  is  being  revised 
and  reissued  at  this  time  to  facilitate  re¬ 
view  and  comment  and  to  emphasize  the 
temporary  nature  of  existing  procedures. 
It  is  also  hoped  that  the  publication  of 
the  revised  regulations  in  toto  will  rem¬ 
edy  any  confusion  created  by  the  pre¬ 
vious  amendments  of  November  19, 1975. 
The  amendments  made  on  that  date  did 
not  modify  then  existing  policies  or  pro- 
cediues  in  any  respect  but  merely  repre¬ 
sented  publication  of  certain  explanatory 
portions  of  the  CA  directive  contained  in 
the  Federal-Aid  Highway  Program  Man¬ 
ual  (Volume  6,  Chapter  5,  Section  2) 
and  in  effect  since  May,  1974,  As  pre¬ 
viously  noted  these  provisions  were  pub¬ 
lished  in  compliance  with  an  order  of  the 
United  States  District  Court  for  the  Dis¬ 
trict  of  Columbia.  The  explanation  of  the 
legal  basis  for  publication  was  inadvert- 
oatly  omitted  from  the  subject  amend¬ 
ments. 

Although  the  subject  matter  of  the  CA 
regulations  is  limited  to  the  administra¬ 
tive  relationship  between  the  States  and 
PHWA  in  processing  Federal-aid  high¬ 
way  grants,  the  preamble  to  the  original 
CA  regxilations  invited  comments  and 
suggestions  from  the  public  to  be  sub¬ 
mitted  after  issuance  of  the  regulation 
(PHWA  Docket  No.  74-4)  and  stated  that 
material  thus  submitted  would  be  con¬ 
sidered  and  evaluated  in  determining 
any  changes  to  the  regulations  (40  FR 
17310).  The  Center  for  Auto  Safety 
(hereinafter:  the  Center),  an  independ- 
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ent,  non-profit  public  interest  orgsmiza- 
tion,  responded  to  this  Invitation  and  re¬ 
quested  a  30-day  extension  of  time  for  its 
submission.  Pollowtug  the  granting  of 
the  extension  the  Center  submitted  de¬ 
tailed  comments.  The  Center’s  response 
was  the  only  one  received. 

Much  of  the  Center’s  submission  ad¬ 
dresses  the  CA  concept  itself  rather  than 
specific  aspects  of  the  regulations.  Based 
upon  its  own  analysis  of  State  highway 
operations,  the  Center  expressed  the  view 
that  the  CA  procedure  allows  the  States 
an  excessive  degree  of  discretion  and 
flexibility.  Having  worked  closely  with 
the  States  and  watched  over  their  Fed¬ 
eral-aid  activities  for  more  than  50  years, 
the  FHWA  firmly  believes  that  the  State 
highway  agencies  have  in  fact  reached  a 
level  of  maturity  which  is  compatible 
with  the  CA  concept.  ’The  agency  recog¬ 
nizes,  however,  that  the  CA  program  rep¬ 
resents  an  expression  of  the  will  of  Con¬ 
gress  and  is  based  upon  that  body’s  eval¬ 
uation  of  and  respect  for  the  capabilities 
of  State  highway  agencies.  Accordingly 
any  misgivings  which  the  Center  may 
have  in  this  regard  would  be  more  ap¬ 
propriately  directed  through  the  legisla¬ 
tive  process. 

’The  Center  also  addressed  the  manner 
in  which  the  regulation  was  developed 
and  promulgated.  Since  this  is  the  sub¬ 
ject  of  ongoing  litigation  it  would  be  in¬ 
appropriate  to  respond  to  those  com¬ 
ments  at  this  time. 

Finally  the  Center  commented  on  sev¬ 
eral  substantive  provisions  of  the  regula¬ 
tions  and  expressed  particular  concern 
with  the  overall  safety  consequences  of 
the  regulations  and  CA.  ’There  follows  an 
analysis  of  these  substantive  comments. 

1.  ’The  Center  criticized  the  provisions 
of  S  640.5,  Effect  of  State  Certification 
Approval,  that  would  permit  State  Ac¬ 
tion  Plans  developed  imder  23  CFR  Part 
795  to  be  submitted  as  a  description  of 
the  procedures  to  be  used  for  all  precon¬ 
struction  activities  covered  by  the  Action 
Plans.  The  comments  also  expressed  con¬ 
cern  that  Action  Plans  would  be  sub¬ 
mitted  to  satisfy  the  requirements  of 
S  640.9(d)  which  asks  for  “an  outline  or 
flow  chart  indicating  steps  in  project 
develoixnent  and  assignments  of  re¬ 
sponsibility.”  Inclusion  of  Action  Plans  in 
State  Certifications  was  viewed  as  ex¬ 
hibiting  an  unjustified  degree  of  trust  in 
“untested”  State  policies  and  procedures. 

Althoiigh  the  primary  purpose  of  the 
FHWA’s  Action  Plan  requirement  was 
not  for  use  in  the  CA  program  but  rather 
to  meet  the  social,  economic  and  environ¬ 
mental  requirements  of  23  UB.C.  109(h) , 
awjroved  Action  Plans  do  r^resent  offi¬ 
cial  State  policies  and  procedures  devel- 
cg>ed  in  the  public  forum.  Consequently 
FHWA  sees  no  basis  for  precluding  their 
use  as  a  part  of  a  State  Certification. 
Section  640.5(e)  clearly  limits  the  use  of 
each  Action  Plan,  for  CA  purposes,  to 
those  activities  specifically  covered  in 
the  document.  The  fact  that  full  imple¬ 
mentation  of  the  Action  Plan  concept 
was  cmly  begun  within  the  last  2-3  years 
is  not  seen  as  a  deterrent  to  inclusion 
of  Action  Plans  in  State  Certificaticms.  A 
State’s  operations  under  Its  Actitm  Plan 
are  subject  to  the  review  requirements  of 


23  cm  795.6  whether  or  not  the  State 
has  elected  to  operate  under  CA.  Section 
640.5(e)  as  amended  by  the  addition  of 
previously  impublished  explanatory 
language  fmther  delineates  the  relation¬ 
ship  between  CA  and  Action  Plans. 

2.  Section  640.7,  Finding  of  Equiv¬ 
alency  Basis  for  Approval,  was  criticized 
for  lack  of  specific  criteria  and  processes 
by  which  FHWA  determines  the  equiv¬ 
alency  requirement  of  23  U.S.C.  117(a). 
The  FHWA  believes  that  §  640.7  discusses 
the  concept  of  equivalency  with  as  much 
specificity  as  possible  and  that  the  items 
listed  in  paragraphs  (b)  and  (c)  of 
§  640.7  provide  further  guidsmce  in  this 
regard.  A  previously  unpublished  para¬ 
graph  discussing  the  relationship  be¬ 
tween  23  U.S.C.  117  and  23  U.S.C.  302  and 
the  significance  attached  to  a  State’s  past 
performance  in  the  administration  of 
Federal-aid  projects  has  been  added  to 
the  regulations  as  paragraph  (d)  of 
§  640.7.  ’The  FHWA  believes  that  the 
judgment  and  experience  of  its  profes¬ 
sional  staff  members  who  have  worked 
with  and  reviewed  the  work  of  State 
highway  agencies  over  the  years  is  an 
important  factor  in  the  determination  of 
a  State’s  capability  to  carry  out  projects 
in  accordance  with  applicable  State  laws 
and  regulation,  and  §  640.7(d)  expresses 
this  view. 

3.  ’The  Center  questioned  the  adequacy 
of  the  items  listed  and  the  details  re¬ 
quired  in  §  640.9,  Content  of  State  Cer¬ 
tification.  Particular  concern  was  ex¬ 
pressed  over  paragraph  (f)  which  calls 
for  a  statement  of  the  design  and  ccm- 
struction  standards  applicable  to  projects 
carried  out  imder  CA  procedures.  ’The 
Center  felt  that  actual  design  and  con¬ 
struction  manuals  should  be  a  part  of 
a  State’s  Submission.  Paragraph  (e)  of 
§  640.9  does  in  fact  require  submission 
of  all  such  manuals  where  a  State  has  a 
formal  directives  ss^stem  and/or  proce¬ 
dural  manuals.  In  evaluating  the  Georgia 
State  Certificaticm,  manuals  comprising 
thousands  of  pages  were  reviewed  by 
dozens  of  professionals  at  all  levels. of 
FHWA.  Indeed  the  Center  for  Auto 
Safety  was  permitted  to  review  these 
same  documents  during  the  spring  of 
1974  and  again  in  February,  1975.  Para-  . 
graph  (f )  of  §  640.9  addresses  the  very 
specific  item  of  design  and  construction 
standards,  which  may  or  may  not  be  in- 
corporated  in  State  manuals.  Finally  the 
FHWA  believes  that  the  items  included 
in  §  640.9  provide  for  a  most  compre¬ 
hensive  and  thorough  evaluation  of  a 
State’s  CA  proposal  and  nm  the  gamut 
of  a  State’s  Federal-aid  highway  opera¬ 
tions. 

4.  Discussing  §  640.13,  Final  Inspection 
and  Acceptance,  the  Center  expressed  the 
view  that  the  final  inspection  made  by 
FHWA  of  each  physical  construction 
project  must  be  a  great  deal  more  than 
“cursory”  and  that  adequate  criteria 
should  be  provided  for  same.  ’The  FHWA 
prefers  to  emphasize  the  “process  re¬ 
view*.’  approach  to  evaluation  of  a  State’s 
ongoing  operations  rather  than  requiring 
an  exhaustive  inspection  of  highway 
facilities  once  all  work  has  been  com¬ 
pleted.  The  agency  believes  that  this  on¬ 
going  periodic  review  provided  for  by 


§  640.15  will  result  in  a  more  comprehen¬ 
sive  “inspection”  of  individual  projects 
as  well  as  a  State’s  implementation  of 
policies  and  procedures  under  CA  par¬ 
ticularly  in  the  critical  area  of  highway 
safety.  The  process  review  approach  is 
also  in  keeping  with  the  overall-  concept 
of  CA.  Section  640.11  permits  extensive 
review  by  FHWA  at  both  the  individual 
project  and  program  levels,  and  $  640.9 
(h)  requires  the  States  to  make  all  proj¬ 
ects  available  for  Federal  review  at  any 
time.  The  addition  of  previously  unpub¬ 
lished  explanatory  language  to  $  640.15 
gives  additional  guidance  as  to  the  review 
procedures  that  comprise  the  process 
approach. 

5.  ’The  Center  commented  that  §  640.- 
17,  Effect  of  State’s  Noncompliance,  and 
§  640.19,  Rescission,  contain  no  criteria 
by  which  the  Administrator  may  make 
a  determination  of  noncompliance.  Read¬ 
ing  Part  640  as  a  whole,  it  is  clear  that 
any  determination  of  noncompliance  or 
any  rescission  of  approval  would  be  based 
upon  a  violation  or  violations  of  the  State 
or  Federal  laws  and  regulations  govern¬ 
ing  a  State’s  operations  under  CA.  Such 
violations  could  be  brought  to  the  Ad¬ 
ministrator’s  attention  through  the 
§  640.15  review  process  or  as  the  result 
of  information  received  from  members  of 
the  public.  Section  640.13(b)(1)  places 
the  burden  on  the  States  to  establish 
compliance,  and  §  640.17(a)  provides 
that  a  final  judgment  rendered  against 
the  State  highway  agency  by  a  State 
court  for  noncompliance  with  State  law 
with  respect  to  projects  administered 
under  CA  will  be  considered  prima  facie 
evidence  of  noncompliance  vdth  the  CA 
regulations. 

The  Center  also  urged  that  greater  op¬ 
portunity  should  be  afforded  for  public 
participation  in  determinations  of  non- 
compliance.  Although  FHWA  remains 
receptive  to  complaints  and  inquiries 
from  the  public,  highway  users  and  non¬ 
users  alike,  the  agency  does  not  believe 
that  it  would  further  the  interests  of 
good  government  to  expand  public  par¬ 
ticipation  in  an  area  as  remote  and  spe¬ 
cialized  as  determinations  of  noncom¬ 
pliance  by  States  under  the  alternative 
certification  acceptance  procedure.  ’The 
determination  of  noncompliance  with 
complex  statutes,  regulations,  directives 
and  standards  is  one  vested  in  the  Ad¬ 
ministrator  and  is  best  left  to  those 
charged  with  the  responsibility  for  ad¬ 
ministering  the  CA  program,  lliis  is  par¬ 
ticularly  true  in  the  case  of  a  primarily 
procedural  and  administrative  program 
such  as  certification  acceptance.  The 
public  continues  to  enjoy  the  opportunity 
for  extensive  participation  in  decision¬ 
making  at  the  individual  project  level 
(see,  e.g.,  23  CFH  Parts  771,  790  and 
796). 

For  the  reasons  set  forth  herein,  certi¬ 
fication  acceptance  policies  and  proce¬ 
dures  are  hereby  promulgated  in  the  form 
of  interim  regulations  and  will  appear  in 
Title  23,  Chapter  I,  Subchapter  O  of  the 
Code  of  Federal  Regulations  as  Part 
640. 

Interested  parties  and  government 
agencies  are  encouraged  to  submit  writ¬ 
ten  comments,  views  and  suggestions 
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concerning  these  regiilations.  All  com¬ 
ments  should  refer  to  Docket  No.  76-1 
and  should  be  submitted  in  three  copies 
to  the  Federal  Highway  Administration, 

400  7th  Street,  SW.,  Room  4230,  Wash¬ 
ington,  D.C.  20590.  All  submissions  re¬ 
ceived  on  or  before  March  31,  1976,  will 
be  considered  prior  to  the  promulgation 
of  final  regulations.  Copies  of  all  written 
communications  received  will  be  avail¬ 
able  for  examination  during  normal 
business  hours  (7:45  am-4:15  pm)  at 

the  foregoing  address.  _ 

This  revision  of  Title  23,  CPR,  is 
made  imder  the  authority  of  23  U.S.C.  101 

(e),  117  and  315  and  the  delegation  of 
authority  by  the  Secretary  of  Transpor¬ 
tation  at  49  CFR  1.48(b). 

Effective  date.  These  regulations  take 
effect  on  March  15,  1976. 

Issued  on:  February  10,  1976. 

Norbebt  T.  TiEMAira*, 
Federal  Highway  Administrator. 

The  regulations  on  Certification  Ac¬ 
ceptance,  23  CFR  Part  640,  are  revised 
to  read  as  follows: 

Sec. 

640.1  Purpose. 

640.3  Definitions  for  use  in  this  part. 

640.6  Effect  of  State  Certification  t^proval. 

640.7  Finding  of  equivalency  basis  for  ap¬ 

proval. 

640.9  Content  of  State  Certification. 

640.11  Systems  actions,  program  and  project 
approval  and  authorization. 

640.13  Pinal  Inspection  and  acceptance. 

640.16  Evaluation  of  State’s  (^ration. 

640.17  Effect  of  State’s  noncompliance. 

640.19  Bescisslon. 

Appendix  A — ^Llst  of  Suggested  Phases  To  Be 
Evaluated. 

Appendix  B — Sample  Simplified  Format  for 
State  Certification. 

AuTHoairr:  23  U.S.C.  101(e),  117  and  318; 
49  CFR  1.48(b) . 

§  640.1  Purpose. 

The  purpose  of  this  part  is  to  establish 
rules  of  alternative  agency  organization, 
procedure  and  practice  for  administering 
certain  highway  projects  to  be  con¬ 
structed  with  Federal  fund  participation 
in  lieu  of  the  detailed  Federal  Highway 
Administration  (FHWA)  procedure  pro¬ 
vided  lor  in  23  n.S.C.  101,  et  seq.,  and 
regulations  issued  pursuant  hereto 
which  requires  FHWA  review  and  ap¬ 
proval  at  various  stages  of  individual 
project  development. 

§  640.3  Definitions  for  use  in  this  part. 

(a)  “Administrator”  means  Federtd 
Highway  Administrator. 

(b)  “Certification  Acceptance  (CA)" 
Is  the  alternative  procedure  which  may 
be  used  for  administering  certain  high¬ 
way  projects  involving  Federal  funds 
pursuant  to  23  U.S.C.  117. 

(c)  A  “State  highway  agency”  is  that 
department,  commission,  board,  or  fa¬ 
cial  of  any  State  charged  by  its  laws  with 
the  responsibility  for  highway  construc¬ 
tion.  The  tomi  “State”  should  be  con¬ 
sidered  equivalent  to  “State  highway 
agoicy”  if  the  context  so  implies. 

(d)  A  “State  Certification”  is  a  writ¬ 
ten  statement  prepared  by  a  State  high¬ 
way  agency,  signed  by  its  chief  adminls- 
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trative  ofllcer  and  aproved  by  the 
Federal  Highway  Administrator,  setting 
forth  the  State’s  organization  and  capa¬ 
bility  and  the  laws,  regulations,  direc¬ 
tives  and  standards  it  will  use,  or  cause 
to  be  used,  in  the  admlnistraticm  of  cer¬ 
tain  highway  projects. 

(e)  A  “project”  is  an  undertaking  by 
a  State  highway  agency  for  highway  con¬ 
struction,  or  if  the  context  so  implies, 
the  particular  portion  of  a  highway  so 
constructed. 

(f)  “Construction”  is  as  defined  in  23 
U.S.C.  101. 

§  640.5  Effect  of  State  Certification  ap¬ 
proval. 

(a)  Approval  of  a  State  Certification 
relieves  the  State  of  compliance  with 
Title  23,  United  States  Code  (hereinafter 
Title  23),  and  those  requirements  issued 
pursuant  thereto  with  respect  to  all  con¬ 
struction  projects  imder  CA  except  as 
otherwise  provided  in  this  part.  States 
may  adopt,  by  reference,  any  appropriate 
FHWA  regulations  or  directives  in  lieu 
of  detailing  their  own  procedures,  if  they 
so  elect.  If  a  State  chooses  to  adopt  FH 
WA  regulations  and  directives  to  sat¬ 
isfy  the  “equivalency”  requirement  of  23 
U.S.C.  117  and  to  minimize  the  effort  re¬ 
quired  to  prepare  a  satisfactory  State 
Certification,  Appendix  B  titled  “Simpli¬ 
fied  Format  for  State  Certification”  is  an 
example  of  how  this  may  be  accom¬ 
plish^. 

(b)  Forest  Highways,  Public  Lands, 
and  Emergency  Relief  projects,  all  proj¬ 
ects  included  under  sections  131,  136, 151 
(except  projects  not  located  on  a  Fed¬ 
eral-aid  system)  152,  153,  155  (except 
projects  not  located  on  a  Federal-aid 
system),  and  319(b)  of  Title  23  and  all 
projects  constructed  under  the  provi¬ 
sions  of  section  203  of  the  Federal-Aid 
Highway  Act  of  1973  (Pub.  L.  93-87, 
87  Stat.  250)  may  be  included  In  a 
State  Certification  and  processed  under 
the  regulations  in  this  part. 

(c)  A  State  may  include  all  or  part  of 
its  eligible  programs  or  projects  in  the 
CTertification  submitted  for  approval. 
Program  areas  or  projects  not  included 
or  ineligible  for  Inclusion  under  the  CA 
procedure  will  continue  to  be  adminis¬ 
tered  by  FHWA  and  the  State  in  ac¬ 
cordance  with  Title  23  and  the  regula¬ 
tions  and  directives  issued  pursuant 
thereto. 

(d)  The  CA  procedure  shall  not  apply 
to  transportation  planning  and  research 
(23  U.S.C.  134  and  307),  highway  safety 
(Chapter  4,  Title  23) ,  those  public  trans¬ 
portation  projects  proposed  pursuant  to 
sections  142(a)(2),  142(c),  and  103(e) 
(4)  of  Title  23,  Off  System  Road  Pro¬ 
gram  projects  (23  U.S.C.  219) ,  and  proj¬ 
ects  on  the  Interstate  System,  except  as 
otherwise  provided  in  this  part. 

(e)  Approved  Action  Plans  will  serve  to 
satisfy  the  requirements  of  CA  for  such 
preconstruction  activities  as  are  covered 
in  the  Action  Plan.  State  Action  Plans 
prepared  by  the  States  in  accordance 
with  the  Process  Guidelines  (23  CFR 
Part  795),  requires  States  to  outline  cer¬ 
tain  procedures  in  a  manner  that  is 
consistent  with  the  concept  behind  cer¬ 
tification  acceptance.  Under  the  Process 


nrc  t’cr,  vci.  <1,  no.  si^—rRiDAY,  rrar-jAi 


Guidelines,  States  have  freedom  in  de¬ 
termining  their  own  procedures  to 
achieve  certain  given  objectives  as  out¬ 
lined  in  the  Process  Guidelines;  objec¬ 
tives  which  derive  from  section  109(h) 
of  Title  23  and  sections  102(2)  (A)  and 
(B)  of  the  National  Environmental  Pol¬ 
icy  Act  of  1969. 

(f)  Approval  of  a  State  Certification 
does  not  constitute  commitment  or  obli¬ 
gation  of  Federal  funds. 

(g)  Certification  acceptance  is  an 
alternative  procedure  which  replaces  de¬ 
tailed  FHWA  procedures  with  inspection 
and  monitoring  of  a  State’s  operations 
under  State  laws  and  procedures,  which 
must  assure  that  adequate  consideration 
is  given  to  proposed  highway  projects 
and  that  the  decisions  on  such  projects 
are  made  in  the  best  overall  public  in¬ 
terest.  The  alternative  procedme  recog¬ 
nizes  the  unique  situation  of  each  State 
and  does  not  prescribe  specific  organiza¬ 
tions  or  procedures.  Certification  ap¬ 
proval  endorses  the  adequacy  of  a  State’s 
processes  for  achieving  Federal  objec¬ 
tives  but  does  not  constitute  approval  of 
individual  projects. 

(h)  Certification  acceptance  as  an 
alternative  procedure  does  not  replace 
the  fundamental  provisions  of  law  in 
Title  23  with  respect  to  the  basic  struc¬ 
ture  of  the  Federal-aid  highway  pro¬ 
gram,  such  as  the  authorization  of  funds 
(23  U.S.C.  102) ,  Federal-aid  systems  (23 
U.S.C.  103),  apportionment  (23  UH.C. 
104),  programs  (23  U.S.C.  105),  desig¬ 
nation  of  urbanized  area  boundaries  (23 
U.S.C.  101  (a) ) ,  allocation  of  urban  sys¬ 
tem  funds  (23  U.S.C.  150) .  Federal  share 
payable  (23  U.S.C.  120),  and  toll  roads 
and  bridges  (23  U.S.C.  129).  Nor  are 
provisions  of  Title  23  conferring  a  bene¬ 
fit  or  privilege  abrogated  by  the  approval 
of  a  State  Certification.  Certain  pro¬ 
visions  of  'Title  23,  such  as  the  sections 
on  the  bridge  replacement  program,  rail¬ 
highway  crossings,  high-hazard  locations 
and  the  elimination  of  roadside  obstacles 
which  require  the  conduct  and  mainte¬ 
nance  of  inventories,  surveys,  etc.,  are 
similarly  not  abrogated  by  the  approval 
of  a  State  Certification. 

(i)  Nothing  in  this  part  shall  affect 
or  discharge  any  responsibility  or  obli¬ 
gation  of  the  FHWA  Administrator  un¬ 
der  any  Federal  law,  including  the  Na¬ 
tional  Environmental  Policy  Act  of  1969 
(42  UJS.C.  4321,  et  seq.) .  section  4(f)  of 
the  Department  of  Transportation  Act 
(49  U.S.C.  1653(f) ) ,  Title  VI  of  the  ClvU 
Rights  Act  of  1964  (42  U.S.C.  2000(d), 
et  seq.) .  'DUe  vm  of  the  Act  of  April  11. 
1968  (Pub.  L.  90-284,  42  UB.C.  3601,  et 
seq.),  and  the  Uniform  Rdocation 
Assistance  and  Land  Acquisition  Policies 
Act  of  1970  (42  U.S.C.  4601.  et  seq.), 
other  than  the  laws  in  Title  23.  The  cited 
laws  and  other  Federal  laws,  as  well  as 
Executive  Orders,  shall  be  implanoited 
in  accordance  with  Federal  regulations 
and  FHWA  directives  and  standards 
which  have  been  issued  pursuant  thereto. 

(J)  Until  such  time  as  a  State  desir¬ 
ing  to  administer  projects  undo:  these 
alternative  CA  procedures  sulmalts  a 
satisfactory  State  Certification  and  it  is 
approved.  FHWA  will  acc^  the  exist¬ 
ing  Secondary  Road  Plan  agreement  be- 
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tween  the  State  and  FHWA  in  lieu  of  a 
State  Certification  for  projects  on  the 
Federal-aid  seomdary  system.  Tlie 
FHWA  will  not  consider  proposals  to 
modify  or  change  Secondary  Road  Flan 
agreements.  States  are  used  to  expedite 
the  writing  of  satisfactory  State  Certi¬ 
fications  and  to  incorporate  any  needed 
modifications  of  the  Secondary  Road 
Plan  agreements  into  the  State  Certi¬ 
fications.  Regulations  and  directives 
which  have  been  issued  to  implement 
non-Title  23  statutes  shall  aM)]y  to  all 
Federal-aid  projects,  and  include  the 
following  statutes;  the  National  Envi¬ 
ronmental  Policy  Act  of  1969,  Section  4 
(f )  of  the  Department  of  Transportation 
Act,  Title  VI  of  the  CivU  Rights  Act  of 
1964,  Title  Vin  of  the  Act  of  April  11, 
1968,  and  the  Uniform  Relocation  Assist¬ 
ance  and  Land  Acquisition  Act  of  1970. 

§  640.7  Finding  of  equivalency  basis  for 
approval. 

(a)  Approval  of  a  State  Certification 
will  be  based  upon  a  finding  by  FHWA 
that  the  State  laws  regulations,  direc¬ 
tives,  and  standards  establish  require¬ 
ments  at  least  equivalent  to  those  con¬ 
tained  in,  or  issued  pursuant  to  Title  23. 
The  statutory  phrase  “State  laws,  regu¬ 
lations,  directives,  and  standards  estab¬ 
lishing  requirements  at  least  equivalent 
to  those  contained  in,  or  issued  pursuant 
to  *  •  *  (Title  23)”  means  State  laws, 
etc.,  that,  collectively,  will  achieve  the 
Federal  objectives  in  Title  23.  The  statu¬ 
tory  phrase  does  not  mean  State  laws, 
etc.,  the  same  as  or  exactly  like  or  iden¬ 
tical  to  those  in  Title  23  and  issued  pur¬ 
suant  thereto. 

(b)  Equivalency  of  State  laws,  regula¬ 
tions,  directives,  and  standards  with  Title 
23  provisions  and  requirements  issued 
pursuant  thereto  shall  be  determined  by 
finding  that  the  State  has  laws  or  regu¬ 
lations  or  directives  or  standards  each  of 
which  contain  requirements  separately 
and/or  all  of  which  contain  requir^ente 
collectively  on: 

(1)  Construction  and  design, 

(2)  Competitive  bidding, 

(3)  Payment  of  prevailing  wages  as 
determined  in  accordance  with  the  Davis 
Bacon  Act  (40  U.S.C.  267a) , 

(4)  Prohibition  of  convict  labor  unless 
the  labor  is  performed  by  ccmvicts  on 
parole  or  on  probation, 

(5)  Maintenance, 

(6)  Rel<}cation  of  utilities, 

(7)  Public  hearings, 

(8)  Construction  and  maintenance  of 
ferry  boats  where  applicable, 

(9)  Safeguarding  the  State  and  Fed¬ 
eral  interest  in  instances  of  irregulari¬ 
ties, 

(10)  Equal  employment  opportunity, 

(11)  Contn^  of  outdoor  advertising, 
and 

(12)  Control  of  junkyards. 

(c)  Equivalency  of  State  laws,  regula¬ 
tions,  directives,  and  standards  with 
Title  23  provisions  and  requirements 
issued  pursuant  thereto  shall  also  be 
determined  by  finding  that  the  State 
laws,  etc.,  in  the  subject  areas  listed  in 
§  640.7(b)  will  achieve  the  f crowing 
Federal  objectives  of  having  Federal- 


aid  and  Federal  hlsdiways  constructed  in 
a  manner  that  will: 

(1)  Meet  existing  and  probable  future 
traffic  needs, 

(2)  Be  conducive  to  safety,  durability, 
economy  of  malnt^iance  and  utilization 
by  elderly  and  handicapped  persons, 

(3)  Conform  to  the  particular  needs 
of  each  locality, 

(4)  Provide  all-weather  service, 

(5)  Provide  uniform  informational, 
regulatory  and  warning  signs,  markings 
and  signals  that  will  promote  the  safe 
and  efficient  utilization  of  the  highways, 

(6)  Provide  proper  safety  protective 
devices  at  railroad  grade  crossings  and 
drawbriges, 

(7)  Minimize  soil  erosion, 

(8)  Assure  that  possible  adverse  eco¬ 
nomic,  social,  environmental  effects 
relating  to  any  proposed  project  on  any 
Federal-aid  system  have  been  fully  con¬ 
sidered  in  developing  such  project,  and 
that  the  final  decisions  on  the  project 
are  made  in  the  best  overall  public  in¬ 
terest,  taking  into  consideration  the  need 
for  fast,  safe  and  efficient  transporta¬ 
tion,  public  services,  and  the  costs  of 
eliminating  or  minimizing  such  adverse 
effects  and  the  following: 

(i)  Air,  noise,  and  water  pollution, 

(ii)  Destruction  or  disruption  of  man¬ 
made  and  natural  resources,  aesthetic 
values,  commimity  cohesion  and  the 
availability  of  public  facilities  and  serv¬ 
ices, 

(iii)  Adverse  employment  effects,  and 
tax  and  property  vsdue  losses, 

(iv)  Injm-ious  displacement  of  people, 
businesses  and  farms,  and 

(v)  Disruption  of  desirable  community 
and  regional  growth. 

(9)  Provide  for  public  participation  in 
the  development  of  projects  in  the  loca¬ 
tion  and  design  stages, 

(10)  Provide  for  competitive  bidding 
that  will  effectively  secure  competition 
and  punish  fraud,  bribery,  collusion,  con¬ 
spiracy  or  other  serious  offense  involv¬ 
ing  violation  of  State  or  Fed»^  criminal 
statutes, 

(11)  Provide  for  an  equal  employment 
opportunity  program  including  highway 
construction  training  and  skUl  improve¬ 
ment  progranK,  and 

(12)  Preserve  natural  beauty. 

(d)  It  is  not  the  intent  that  the  States 
must  completely  document  C4Mnpllance 
with  23  U.S.C.  302  as  if  the  State— FHWA 
relationship  was  beginning  anew.  Certain 
basic  information  must  be  furnished, 
however — either  physically  in  the  certifi¬ 
cation  or  incorporated  by  reference — to 
demonstrate  that  the  State  can  carry  out 
the  objectives  of  Title  23.  All  State  cer¬ 
tifications  need  not  have  the  same  format 
and  content.  Flexibility  is  intended  and 
in  FHWA’s  review  of  the  State’s  proposed 
certificatlcm  much  reliance  will  be  placed 
on  the  past  performance  of  the  State  in 
the  administraticm  of  Federal-aid  proj¬ 
ects.  States  may  adopt  by  ief«*ence  any 
appropriate  FHWA  regulations  or  direc¬ 
tives  in  lieu  of  detailing  their  own  proce¬ 
dure,  if  they  so  elect. 

§  640.9  .  Content  of  State  Certification. 

The  State  Certification  shall  Include 
the  following: 


(a)  The  name  of  the  State  highway 
agoicy  and  the  legal  authority  which 
permits  such  agency  to  comply  with  Title 
23,  U.S.C.,  and  other  smplicahle  Federal 
statutes  and  Executive  Orders. 

(b)  A  positive  statemmt  that  projects 
administered  under  CA  will  comply  with 
all  applicable  Federal  statutes  and 
Executive  Orders.  By  such  statmient,  the 
Federal  laws  and  Executive  Orders  so 
applicable  are  incorporated  by  reference. 
Compliance  with  such  laws  and  Ebcecu- 
tive  Orders  will  include  providing  in  ap¬ 
propriate  contracts  those  applicable  pro¬ 
visions  which  describe  the  contractor’s 
responsibilities  for  assuring  equal  op¬ 
portunity  (Including  sriection  of  labor, 
Mnployment  practices,  selection  of  sub¬ 
contractors,  procurement  of  materials, 
and  leasing  of  equipment)  and  non-dis¬ 
crimination,  providing  nonsegregated 
facilities,  paring  predetermined  mini¬ 
mum  wages,  furnishing  pa3n'oll  in¬ 
formation  and  certificates,  assuring  oc¬ 
cupational  health  and  safety  as  required 
by  State  and  Federal  statutes,  posting 
warnings  against  false  statements,  t^*- 
mination  of  contracts,  and  economic 
stabilization  (both  with  regard  to  wages 
and  prices  and  to  reduction  of  wages  and 
salaries  caused  by  action  of  the  Con¬ 
struction  Industry  StaUlization  Com¬ 
mittee).  as  well  as  other  requiremwts 
outside  of  Title  23.  Many  reqxiired-  con¬ 
tract  provisions  curr^tly  in  use  have 
been  developed  in  cooperation  with  the 
Department  of  Labor  or  other  Federal 
agencies  and  any  proposed  revisions  to 
these  existing  provisions  shall  be  similar¬ 
ly  treated. 

(c)  A  stat^ent  of  the  systems,  pro¬ 
grams.  phases  of  work  and  classes  of 
projects  or  combinations  thereof  that 
the  State  is  including  in  the  Certifica¬ 
tion  being  submitted  for  approval. 

(d)  A  decription  or  a  table  of  orga¬ 
nization  of  the  State  hiidiway  agency 
and  an  outline  or  flow  chart  indicating 
steps  in  project  develcHPment  and  assign¬ 
ments  of  responsibility. 

(e)  A  description  of  the  methods  and 
control  procedures  the  State  will  follow 
to  assiure  compliance  with  State  and 
Federal  requirements  in  the  administra¬ 
tion  of  projects  covered  by  the  State 
Certification,  including  the  management, 
operational,  and  financial  ssrstems  within 
the  State’s  organization  that  insiue  the 
proper  control  of  highway  construction 
activities,  accountability  of  Federal  high¬ 
way  funds  and  the  presentation  of  legiti¬ 
mate  and  correct  claims  to  FHWA. 
Where  the  State  has  a  formal  directives 
system  and/or  procedural  manual  cover- 
i^  all  or  part  of  its  operation,  the  de¬ 
scription  may  make  appropriate  refer¬ 
ences  to  the  applicable  State  directives 
ssrstem  and/or  procedural  manimia 
rather  than  reiterate  the  methods  and 
control  procedures.  At  least  two  copies 
of  such  documents  should  be  furnished 
with  the  initial  submission.  Where  such 
documents  have  previously  been  fur¬ 
nished  the  FHWA  division  and  regional 
offices  and  are  current,  additionid  copies 
need  not  be  furnished.  Procedures  shall 
also  be  included  for  consulting  with  local. 
State,  and  Federal  air  pollution  control 
agencies,  as  appropriate,  and  for  assur- 
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Ing  that  decisions  on  highways  are 
consistent  with  aproved  State  Imple¬ 
mentation  Plans  and  that  adequate  con¬ 
sideration  is  given  to  preservation  and 
enhancement  of  air  quality.  Existing  as¬ 
surances  and  formal  agreements  between 
the  State  and  PHWA  with  respect  to 
equal  employment  opportunity,  current 
billing,  and  control  of  outdoor  adver¬ 
tising  will  continue  in  full  force  and  ef¬ 
fect  and  similarly  may  be  incorporated 
by  reference. 

(f)  A  statement  of  the  design  and 
construction  standards  applicable  to  CA 
procedure  projects.  Where  the  Certifi¬ 
cation  refers  to  American  Association  of 
State  Highway  and  Transportation  Of¬ 
ficials  (AASHTO) ,  American  Society  of 
Testing  Materials  (ASTM),  or  other 
published  standards  and  procedures,  or 
incorporates  any  FHWA  or  other  Federal 
publication  or  directive,  these  need  not 
be  submitted. 

(g)  A  description  of  the  State’s  meth¬ 
ods  for  assuring  local  government  knowl¬ 
edge  of  and  c(Hnpliance  with  State  and 
Federal  requiranents  where  they  per¬ 
form  services  on  projects  to  be  admin¬ 
istered  imder  this  alternative  procedure. 

(h)  A  statement  that  all  projects 
under  CA  shall  be  available  for  review 
by  FHWA  at  any  time  and  that  all  proj¬ 
ect  documents  shall  be  retained  and 
available  for  inspection  during  the  plan 
development  and  construction  stages  and 
for  a  3-year  period  after  submission  of 
the  final  voucher  for  the  project. 

(i)  State  Certifications  are  to  be  signed 
by  the  Cfiilef  Administrative  OflBcer  of 
the  State  highway  agency  or  the  official 
or  officials  of  the  State  charged  by  its 
laws  with  the  responsibility  for  highway 
construction  and  submitt^  to  FHWA 
through  the  FHWA  Division  Administra¬ 
tor  by  letter.  If  parts  of  the  State  Cer¬ 
tification  are  found  to  be  Inadequate,  the 
Administrator  may  (1)  grant  conditional 
approval,  (2)  approve  it  only  for  certain 
s3rst«ns,  classes  of  projects,  or  phases  of 
work  or  (3)  return  the  submission  to  the 
State  highway  agency  for  further  con¬ 
sideration. 

§  640,11  Systems  actions,  program  and 
project  approval  and  authorization. 

(a)  (1)  Federal-aid  highway  ssrstem 
actions  and  program  approval  shall  be 
administered  in  compliance  with  appli¬ 
cable  Title  23  requli^ments  and  in  ac¬ 
cordance  with  applicable  current  PHWA 
regulations  and  directives  Issued  pur¬ 
suant  thereto. 

(2)  When  coordination  of  a  project 
with  another  Federal  agency  is  required, 
FHWA  is  to  assist  in  providing  this  co¬ 
ordination  to  the  extent  the  FHWA  Di¬ 
vision  Administrator  and  the  State  find 
necessary.  Some  examples  are:  (i)  trans¬ 
fers  of  Federal  land  with  the  affected 
agency,  (ii)  bridge  navigational  clear¬ 
ances  with  the  UH.  Coast  Guard,  (iii) 
highway  improvements  in  the  vicinity 
of  airports  with  FAA  or  military  airport 
authorities,  (tv)  projects  in  National 
Forests  with  the  UB.  Forest  Service,  (v) 
Appalachia  projects,  and  (vi)  defense  ac¬ 
cess  projects. 
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(3)  When  a  proposed  project  is  not 
of  the  t3Te  or  scope  normally  anticipated 
in  the  State  Certification,  or  contains  ex¬ 
perimental  features,  or  is  not  similar  to 
previous  Federal-aid  projects  in  the 
State,  the  State  should  consult  with  the 
FHWA  Division  Administrator,  The  State 
shall  submit  such  preliminary  plans  or 
advance  information  to  PHWA  for  re¬ 
view  as  the  Division  Administrator  may 
request.  Examples  of  this  are  very  ex¬ 
pensive  and/or  complex  railroad  or  util¬ 
ity  adjustments;  fiood  plain  encroach¬ 
ments;  complex  drainage  facilities; 
complex  bridges;  tunnels;  sophisticated 
traffic  control  systems;  and  multipur¬ 
pose  or  joint  development  projects. 

(4)  Unless  exceptions  are  stated  and 
approved  in  the  program  documents,  it 
will  be  understood  that  each  project 
approved  in  a  program  will  be  admin¬ 
istered  in  full  compliance  with  the  State 
Certification.  Exceptions  may  be  made 
in  unusual  circumstances  when  prior  ap¬ 
proval  is  obtained.  Exceptions  to  the  pro¬ 
cedures  and  standards  promulgated  by 
this  regulation  may  be  approved  by 
FHWA  Headquarters.  Exceptions  to  the 
agreed  procedures  contained  in  the  State 
Certification  may  be  approved  by  the 
Regional  Federal  Highway  Adminis¬ 
trator.  Exceptions  to  the  standards  con¬ 
tained  or  referenced  in  the  State  Certi¬ 
fication,  provided  under  §  640.9,  or 
exceptions  excluding  a  specific  project  or 
phase  of  the  work  normally  covered  by 
the  State  Certification  may  be  approved 
by  the  FHWA  Division  Administrator. 

(b)  Authorization  to  proceed  with  the 
project  or  any  phase  of  the  work  shall 
be  in  response  to  a  State  request  and 
may  be  concurrent  with  or  subsequait  to 
program  approval.  A  project  agreement 
is  to  be  executed  on  each  project. 

(c)  During  the  progress  of  the  au¬ 
thorized  project,  the  State  highway 
agency  shall  furnish  FHWA  such  infor¬ 
mation  as  the  Administrator  determines 
necessary  in  suiministering  the  Federal- 
aid  highway  program  under  CA. 

§  640.13  Final  insipoction  and  accept¬ 
ance. 

(a)  FHWA  shall  make  an  in^;>ection 
of  each  physical  construction  project 
upon  its  completion. 

(b)  (1)  The  State  sludl  furnish  in 
respect  to  each  construction  project,  as 
soon  as  practicable  after  project  c<un- 
pletion,  a  confirmation  that  the  project 
was  completed  as  programed  and  in  ac¬ 
cordance  with  the  procedures  and  stand¬ 
ards  contained  in  ^e  State  Certification, 
with  a  request  for  final  acceptance  by  the 
FHWA  1446C  *  shall  be  submitted  by  the 
assurance  that  all  applicable  State  and 
Federal  laws  have  b^n  complied  with 
and  shall  be  signed  by  the  £q)proprlate 
State  offleiaL  The  burden  shall  be  upon 
the  State  to  show  compliance  and  the 
State  shall  furnish,  upon  request,  all 
project  documents  and  any  other  infor¬ 
mation  pertaining  to  the  project  as 
necessary  for  final  acceptance.  Form 
FHWA  14460 "  shall  be  submitted  by  the 

^  This  document  Is  available  lor  Inspection 
and  oopylug  as  prescribed  In  49  Cm  Part  7, 
App.  D. 
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State  highway  agency.  The  form  may  be 
modified  as  appropriate  for  preliminary 
engineering  projects. 

(2)  Should  the  State  be  unable  to  con¬ 
firm  that  the  project  has  been  com¬ 
pleted  as  programed  and  in  accordance 
with  the  State  Catificatkm,  the  State 
shall  notify  the  FHWA  Division  Adminis¬ 
trator  in  writing  which  shall  include 
explanation  and  effect  of  any  variations, 
along  with  a  recommendation  for  FHWA 
participation  in  the  final  cost  of  the 
project.  The  FHWA  Division  Administra¬ 
tor  may  approve  such  variations  or  seek 
the  advice  of  the  Regional  Federal  High¬ 
way  Administrator. 

(3)  When  the  FHWA  Division  Admin¬ 
istrator  has  made  a  final  Inspection  of 
the  project,  has  received  a  satisfactory 
confirmation  of  completion  (form  FHWA 
1446C)  from  the  State,  and  is  satisfied 
that  the  project  has  been  completed  as 
programed  (or  when  variations  from  the 
program  and/or  certification  have  been 
resolved).  Form  FHWA  1446C  shall  be 
completed  to  indicate  final  sicceptance 
by  FHWA.  The  form  may  be  modified  as 
appropriate  for  preliminary  engineering 
projects. 

§  640.15  Evaluation  of  Slate’s  opera¬ 
tion. 

(a)  (1)  Evaluations  of  the  State’s  op¬ 
eration  imder  the  CA  procedure  shall  be 
made  by  FHWA.  ’The  objective  of  the 
evaluation  will  be  to  ascertain  whether 
or  not  a  State’s  procedures  are  effective 
in  assuring  that  projects  covered  by  the 
State  Certification  are  Eulminlstered  in 
accordance  with  the  State  Certification 
and  if  not,  to  arrange  for  the  necessary 
corrective  actions  to  be  taken  promptly. 
Selected  phases  of  the  State’s  operations 
are  to  be  reviewed  each  year.  ’The  phases 
will  be  selected  with  the  objective  of  re¬ 
viewing  each  major  phase  at  least  once 
over  a  maximum  period  of  3  years. 
Nothing  in  this  section  shall  preclude 
more  frequent  reviews  of  selected  phases 
if  the  need  becomes  ai>parent.  Recogniz¬ 
ing  the  variations  which  exist  among  the 
several  State  highway  agencies  in  ad¬ 
ministering  projects,  the  Division  Ad¬ 
ministrator  is  to  pr^are,  and  annually 
update,  a  listing  of  the  major  phases  of 
the  State’s  operations  that  are  Included 
under  CA.  Appendix  A  lists  major  phases 
and  parts  of  phases  which  should  con¬ 
sidered  by  the  Division  Administrator  in 
preparing  his  list. 

(2)  Prior  to  commencement  of  each 
calendar  year,  the  Division  Administra¬ 
tor  is  to  select  the  phases  which  are  to 
be  reviewed  during  the  coming  year.  He 
is  to  also  advise  the  State  the  phases 
to  be  inspected  during  the  year.  Phases  to 
be  sdected  and  reviewed  are  to  cover 
those  matters  which  are  required  as  a 
prerequisite  for  Federal  pa^cipation  in 
any  project,  as  well  as  those  items  of 
work  in  which  there  is  Federal  participa¬ 
tion  in  the  cost  thereof.  Phases  or  proj¬ 
ects  may  be  selected  cm  the  basis  of 
identified  or  potential  weaknesses.  Proj¬ 
ects  sheeted  for  review  should  provide 
for  statewide  geographic  distribution. 
Review  teams  will  consist  of  personnel 
from  the  division  office  and  may  consist 
of  personnel  from  the  regional  a^  Head- 
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quarters  offices  In  whatever  disciplines 
as  may  be  appropriate  for  the  particular 
phase  being  reviewed.  The  Division  Ad- 
fliinistrator  will  prepare  review  guide¬ 
lines  for  each  phase.  Regional  Federal 
Highway  Administrators  shall  determine 
the  need  of  the  regional  office  for  copies 
of  the  list  of  review  phases  and  review 
guidelines. 

(3)  Procedural  and/or  project  defi¬ 
ciencies  noted  during  the  reviews  are  to 
be  discussed  with  the  State,  and  agree¬ 
ment  reached  on  corrective  action  to  be 
taken.  Follow-up  reviews  are  to  be  made 
when  necessary.  Where  the  deficiency  is 
other  than  an  isolated  case  and/or  is 
considered  major  in  scope,  the  Regional 
Federal  Highway  Administrator  is  to  be 
notified  of  the  details  of  the  finding 
along  with  the  recommended  action  to 
be  taken.  The  Regional  Federal  Highway 
Administrator  shall  make  a  determina¬ 
tion  as  to  the  course  of  action  to  follow 
and  so  notify  the  Division  Administrator. 

(4)  Where  deficiencies  are  found  which 
violate  State  and/or  Federal  laws  carry¬ 
ing  out  the  objectives  of  Title  23,  the  re¬ 
view  should  be  pursued  to  determine  the 
scope  and  magnitude  of  the  problem. 
Details  of  the  finding  and  review  are 
to  ^  provided  to  the  Administrator  along 
with  the  recommendations  of  the  Re¬ 
gional  Federal  Highway  Administrator. 
The  Administrator  shall  make  a  deter¬ 
mination  in  accordance  with  §  640.17. 

(b)  As  a  part  of  the  annual  evalua¬ 
tion,  the  existing  State  Certification  is  to 
be  reviewed  to  determine  its  adequacy 
in  light  of  this  part,  the  statutes  in  effect 
at  the  time  of  the  review  and  the  opera¬ 
tional  reviews  made  by  PHWA  in  the  past 
year.  Prior  to  January  30  of  the  succeed¬ 
ing  year  a  siunmary  report  of  the  reviews 
made  diu'ing  the  year,  along  with  the 
actions  taken  or  to  be  taken  to  correct 
deficiencies,  and  an  evaluation  of  the 
State’s  operation  under  the  CA  proce¬ 
dure  including  the  adequacy  of  the  State 
Certification  is  to  be  submitted  to  the 
Regional  Federal  Highway  Administra¬ 
tor.  The  State  Certification  is  to  be  re¬ 
vised  or  amended  as  found  necessary,  and 
approved  in  accordance  with  subpara¬ 
graph  61  of  Volume  6,  Chapter  5,  Section 
2  of  the  Federal-Aid  Highway  Program 
Manual.’ 

§  64fi.l7  Effort  of  State’s  noncompli* 
ance. 

(a)  The  Administrator  shall  deter¬ 
mine  whether  a  State  has  failed  to  com¬ 
ply  with  State  and  Federal  law  in  imide- 
menting  CA,  and  the  decision  shall  be 
administratively  final.  A  final  judgment 
rendered  against  the  State  hlfidtway 
agency  by  a  State  court  for  noncompli¬ 
ance  with  State  law  in  this  respect  will 
be  prima  facie  evidence  of  a  State’s  fail¬ 
ure  to  comply  with  this  part. 

(b)  Failure  to  comply  with  Federal  or 
State  laws  may  be  remedial  and  repeura- 
ble  or  ncm-remedial  and  irreparable.  In 
the  event  the  noncompliance  is  remedial, 
corrective  action  shall  be  required  to 


*This  document  is  avaUable  for  lnjq>ee- 
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protect  the  Federal  interest.  If  the  non- 
compliance  cannot  be  remedied  or  cor¬ 
rect^  the  Administrator  will  determine 
the  action  to  be  taken. 

§  640.19  Rescission. 

(a)  The  Administrator’s  approval  of 
a  State  Certification  may  be  rescinded  at 
any  time  if.  in  the  Administrator’s  opin¬ 
ion,  it  is  necessary  to  do  so.  The  rescis¬ 
sion  may  be  applied  to  all  or  part  of  the 
programs  or  projects  approved  in  the 
State  Certification. 

(b)  In  the  event  that  approval  of  a 
State  Certification  is  rescinded,  the  pro¬ 
visions  of  Title  23  and  the  regulations 
issued  piursuant  thereto  are  immediately 
applicable.  All  required  approvals  must 
be  obtained  on  projects  which  have  not 
been  processed  beyond  the  obligation 
stage.  Projects  upon  which  FHWA  has 
given  authorization  to  proceed  and  ob¬ 
ligation  of  the  Federal  share  has  oc¬ 
curred  shall  not  be  affected  by  rescission 
except  in  unusual  cases  where  such  ac¬ 
tion  is  necessary  to  protect  the  Federal 
interest. 

(c)  The  Administrator  shall  provide 
the  State  with  a  written  notice  stating 
the  reasons  for  his  intention  to  rescind 
approval  of  a  State  Certification  and  the 
State  shall  have  the  opportunity  to  re¬ 
spond  orally  or  in  writing  before  a  final 
decision  is  made.  The  Administrator's 
decision  to  rescind  approval  of  a  State 
Certification  shall  be  administratively 
final. 

Appendix  A — List  of  Suggested  Phases  To 
Be  Evaluated 

The  following  listing  Is  Intended  to  guide 
the  Division  Administrator  In  the  selection 
of  phases  to  be  evaluated  over  a  3-year  pwlod. 
Phases  not  applicable  to  the  particular 
State’s  operations  should  not  be  Included. 
(Lettered  items  are  major  phases) 

A.  EVALUATION  OF  STATE  HIGHWAY  AGENCY 

1.  Organization  and  functions  (as  related 
to  operations  under  CA) . 

B.  IMPLEMENTATION  OF  SPECIAL  PROGRAMS 
(SAFETY  ItlPROVEMENT  INCLUDINO  BRIDGE 
REPLACEMENT  AND  RR  (»tADE  CROSSING  PRO¬ 
TECTION,  TOPICS.  BILLBOARD  CONTROL,  JUNK¬ 
YARD  CONTROL,  ETC.) 

1.  Project  selection  procedures. 

2.  Project  evaluation  procedures. 

C.  LOCATION 

1.  (^operation  with  other  State,  Federal 
and  local  agencies. 

2.  Public  hearings. 

3.  Ijocatlon  approvals. 

D.  DESIGN 

1.  structural  and  geometoic  standards.  In¬ 
cluding  pavements. 

2.  Adequacy  of  right-of-way. 

3.  CTontract  time. 

4.  Plan  development  and  pr^>aratlon  of 
specifications  and  contract  provisions. 

5.  Plan  approval  procedures. 

6.  Engineering  estimate. 

7.  Safety  provisions. 

8.  Prevention  and  abatement  of  water 
pollution. 

9.  Flood  hazards  and  hydraulic  design. 

10.  Approval  and  processing  of  substand¬ 
ard  conditions. 

11.  Trafflc  control. 

13.  Design  iq>provals. 


E.  UTTLITTES  AND  RAILROADS 

1.  Agreements. 

2.  Permits. 

3.  Plans. 

F.  CONSTRUCTION 

1.  Qualifying  bidders  and  licensing  con¬ 
tractors. 

2.  Advertising  and  award  of  contract. 

3.  Contract  d<x;uments. 

4.  Construction  supervision  and  control. 

5.  Materials. 

6.  Quality  control. 

7.  Records  and  documentation. 

8.  Equal  employment  opportunity  pro¬ 
gram. 

9.  Labor  standards  and  wage  rates  (includ¬ 
ing  OSHA) . 

10.  Change  and  extra  work  orders. 

11.  Subcontracting. 

12.  Time  chaorges  and  extensions. 

13.  Traffic  control  tmd  maintenance  of 
traffic. 

14.  Pollution  and  erosion  control. 

G.  EMPLOYMENT  OF  CONSULTANTS 

1.  Selection  procedures. 

2.  Agreements. 

3.  Administration  of  consultant’s  actlvl? 
ties. 

H.  BILLBOARD  REMOVAL 

I.  JUNKYARD  REMOVAL 

J.  OTHER 

’The  Division  Administrator  Is  to  determine 
other  phases  which  he  deems  appropriate  for 
his  State. 

Note. — Review  of  the  States'  procedures 
under  their  Action  Plans  will  cover  the  en¬ 
vironmental  requirements  of  Title  23  and 
will  be  handled  as  a  statewide  review  In¬ 
volving  all  types  of  Federal-aid  projects. 

Appendix  B — Sample  Simplified  Format  for 
State  Certification 

Mr . . . 

Federal  Highway  Administrator, 

Washington,  D.C.  20590. 


(Through  Mr. - -  FHWA 

Division  Administrator) . 

Dear  Mr.  _ :  The 


(name  of  State  highway  agency) 
(hMelnafter  “State  Highway  A^ncy’’) 
hereby  requests  the  acceptance  by  the  Fed¬ 
eral  Highway  Administrator  of  the  certi¬ 
fication  set  f<Nth  below  which  will  authorize 
the  State  Highway  Agency  to  administer  cer¬ 
tain  Federal-aid  highway  projects  under  the 
certification  acceptance  procedure  as  pro¬ 
vided  for  In  23  UJ3.C.  117,  and  Volume  6, 
Chiqiter  5,  Section  2,  of  the  Federal-Aid 
Highway  Program  Manual  on  a  limited  basis. 
It  Is  understood  that  projects  and  project 
(kxMiments  will  be  available  for  Inspection 
by  representatives  of  the  Federal  Highway 
Administration  as  necessary  to  evaluate  the 
certification  acceptance  process. 

CERTIFICATION 

’This  is  to  certify  that  the  State  Highway 
Agency  wlU  admlnlstw  projects  under  the 
certification  acceptance  procedure  In  com¬ 
pliance  with  all  applicable  Federal  statutes 
and  Executive  Orders.  In  addition,  the  State 
Highway  Agency  agrees  to  comply  with  the 
provisions  of  Title  23,  US.C.,  and  all  Federal 
Highway  Administration  regulations,  direc¬ 
tives  and  standards  In  connection  with  the 
bMow  listed  Federal-aid  systems  or  classes  of 
projects,  to  the  same  «itent  as  If  such  statu¬ 
tory  provisions,  regulations,  directives  and 
standards  had  been  enacted  or  promulgated 
p^lESuant  to  the  laws  of  the  State. 
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The  Federal-aid  system  (s)  or  classes  of 
projects  to  which  this  certification  applies 
shall  be  as  follows:  (list  Federal-aid  sjrstem 
or  classes  of  jM'oJeots  here,  e.g.,  ~all  Federal- 
aid  highway  projects  except  those  on  the 
Interstate  System”;  “all  Federal-aid  projects 
on  the  Federal-aid  secondary  system,”  etc.) 

Pursuant  to  the  provisions  of  23  n.S.C.  117, 
the  State  Highway  Agency  will  perform  the 
responsibilities  of  the  Federal  Highway  Ad¬ 
ministration  related  to  the  following  specific 
project  transactions: 

(1)  Approval  of  project  plans,  specifica¬ 
tions  and  estimates. 

(2)  Granting  of  authorization  to  adver¬ 
tise  for  bids. 

(3)  Approval  of  individual  utility,  railroad 
and  consulting  engineer  agreements. 

(4)  Concurrence  in  the  award  of  contracts 
for  construction  work. 


RULES  AND  REGULATIONS 

(6)  i^proval  of  change  orders  and  extra 
work  orders. 

(6)  {Other  specific  approval  or  authoriza¬ 
tion  to  be  excepted) . 

Attached  and  made  a  part  of  this  certi¬ 
fication  are : 

(1)  A  description  or  table  of  organization 
of  the  State  Highway  Agency. 

(2)  An  outline  or  fiow  chart  of  project 
acUvities  with  assignment  of  approval  au¬ 
thority  identified  for  the  specific  project 
transactions  listed  above. 

(3)  A  description  of  the  methods  and  con¬ 
trol  procediues  which  will  be  followed  to 
assure  compliance  with  State  and  Federal 
requlmnents  Insofar  as  they  will  be  affected 
by  the  specific  project  transacltons  listed 
above. 

(4)  A  statement  of,  or  reference  to,  stuid- 
arda  which  will  apply  to  design,  preparation 
of  plans  and  specifications  and  construction. 


(6)  A  description  of  the  State  Highway 
Agency’s  methods  for  sussuring  locsJ  govern¬ 
ment  knowledge  of,  and  compliance  with. 
State  and  Fedenal  requirements  where  such 
loosd  governments  will  perform  work  or 
s^vloes. 

This  certification  will  take  effect  on  the 
first  day  of  the  month  following  the  month 
of  your  approval. 

Sincerely  yoiue, 

(Signature) 

Chief  Executive  Officer  of 
the  State  Hightoay  Agency. 

Acc^rted: 

Federal  Highway  Administrator  (Date) 
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